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PLANNING BOARD MEETING – June 25, 2014
PRESENT:  Jesse Forcier, Chairman; Mark Pease, Vice Chairman; Robert Donnelly; Philip Greene; George Nangle; Glen Edwards, Town Planner; Michael Buxton, Director of Public Works; Mark Hamel, Town Engineer and Lisa Wagner, Recording Secretary

Chairman Forcier opened the meeting at 7:00 p.m. in Harmony Hall and the Pledge of Allegiance was recited. 

MINUTES:
Meeting held on May 28, 2014:  Mr. Greene motioned to approve.  Mr. Nangle seconded.  Motion passed unanimously. 

980 HILDRETH STREET/LEON GAMACHE/ANR PLAN:

Leon Gamache appeared before the Board seeking approval of an ANR plan.  Chairman Forcier noted the plan shows Lots 1 & 2, which have the required frontage and area.  Mr. Greene asked what the applicant was proposing.  Mr. Gamache indicated he was creating a lot for one of his children.  Mr. Pease inquired if the plan was stamped by a Registered Land Surveyor, as his copy did not have a stamp.  Chairman Forcier stated his copy is stamped by Leo B. White.
Mr. Greene motioned to approve the plan with the recommendation by the Engineering Department to have the mylar plan show the correct spelling of Colburn Avenue.  Mr. Nangle seconded.  Motion passed unanimously.

59 SAVOY AVENUE/NICHOLAS PANAS/SPECIAL PERMIT FOR A 2-FAMILY DWELLING/PUBLIC HEARING:
Chairman Forcier opened the hearing and read aloud the Legal Notice advertised in the Lowell Sun on Wednesday, June 11, 2014 and again on Wednesday, June 18, 2014.

Attorney Peter Nicosia represented the applicant and is seeking a special permit for the existing 2-family home, which was constructed around 1985 or 1986.  At that time, a building permit was issued, however; it cannot be located by the town.  The application for the building permit does not specify a single-family use nor did the applicant construct a single-family dwelling.  The plans submitted with the application clearly show construction of a 2-family home with a 2nd floor kitchen and fire alarm systems for 2 separate units.  Attorney Nicosia mentioned 2-family homes were allowed “as of right” in this area and the applicant was issued a variance from the ZBA for creation of the buildable lot, which specified a duplex in that 1985 application.  It was noted that the property has been consistently taxed as a 2-family dwelling and there are a significant number of 2-families in the neighborhood.  
Furthermore, Attorney Nicosia provided numerous exhibits with the special permit filing in support of constructing a 2-family home as well as many inspections done by the town departments.  In December 2011, Mr. Panas received an enforcement letter from the Building Inspector to cease and desist the use of the property as a 2-family and to alter the structure to single-family use only, subsequently an appeal was filed with the ZBA.
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The ZBA held a public hearing on March 15, 2012, where Mr. Panas presented the facts of his case and the ZBA issued a decision upholding the Building Inspector’s enforcement order, which was filed with the Town Clerk on March 29, 2012.  Attorney Nicosia stated the case currently remains in litigation and the town has recently lost its Summary Judgment attempt in this case.  If the Planning Board grants the special permit; then the litigation would most likely be resolved. 
In additional review, Attorney Nicosia referred to the variance issued by the ZBA which was for the side yard setback and lot size dimensional limitation relating to the structure.  The variance was not for the use or single vs. 2-family, as it was allowed.  Attorney Nicosia finds the dimensional limitations under the By-Law should not be an issue for the special permit before the Board, as it was previously addressed by the ZBA.
Chairman Forcier asked for Mr. Edwards input on this matter.  Mr. Edwards indicated a department review meeting was held with the Building Inspector, Fire Chief and himself and he stated that in considering the special permit the Board must address the 4 mandatory findings under Section 1.16.14 to see if they all apply.  It was noted the lot is 7,477 square feet, however; the requirement is 1.5 X the base lot area or 60,000 square feet.  Mr. Edwards felt the pertinent issue the Board should determine is whether the variance issued in 1985 was indeed for the square footage of the lot.  For the record, Mr. Edwards read the 1985 ZBA decision, as follows:
“On a motion by Mr. Copley, seconded by Mr. Schiripo with a unanimous vote to grant the variance for a Single Family only based on a definite hardship on the land.  On October 28, 1985 with all aforementioned members present, it was the unanimous vote to grant this petition.  I vote to grant this variance for a Single Family home as shown on Plan #85-104.” 
In addition if the Board grants the special permit, the Fire Chief asked that the structure meet or exceed all current and relevant requirements of the Fire Code for a 2-family dwelling.  Mr. Donnelly inquired if the original variance was submitted in the package.  Attorney Nicosia confirmed it was along with the application for the variance, which was for reducing side yard and lot size requirement to build a duplex.  Mr. Pease asked if the applicant is agreeable to the Fire Chief’s request.  Attorney Nicosia indicated Mr. Panas has no issue with that condition and is interested in keeping his tenants safe.    
Chairman Forcier asked if anyone in attendance wished to speak for or against this proposal.  Nobody came forward at this time.  Mr. Donnelly would like to review the submittal package further and motioned to continue this hearing to the July 23rd meeting.  Mr. Pease seconded.  Motion passed unanimously.

TOTMAN ROAD/LANDPLEX, LLC/ANR PLAN:

Matt Hamor and Attorney Peter Nicosia appeared before the Board on behalf of the applicant and presented an ANR plan for a 12 acre parcel in the R1 zoning district.
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Mr. Hamor stated the plan shows 6 conforming lots with 175 feet of frontage with at least 40,000 square feet of area; Drainage Parcel “C” and emergency turnaround easements located at the end of Lot 1.  A gate was installed to prohibit access to the State Forest.   The parcel is located at the Dracut/Lowell line and is accessed from Totman Road in Lowell.  Mr. Hamor noted a 20’ wide portion of the roadway is paved along a section of Lot 6 with the remainder being an existing gravel roadway, however; he also provided a preliminary street improvement plan showing suitable grades, slopes and width for the proposed roadway to service the other lots.  Mr. Hamor added there is historical reference supporting the existence of Totman Road going back to the 1800’s.

Chairman Forcier asked Mr. Edwards if the condition of the roadway is under the purview of the Board.  Mr. Edwards stated the Board should have evidence of the adequacy of the right of way.  Mr. Hamor commented the gravel roadway goes through to the other end.  Chairman Forcier inquired if the gate is at the end of Lot 1, which Mr. Hamor confirmed.  Mr. Donnelly questioned whether there would be a hammerhead turnaround or bulb at the end of the road.  Mr. Hamor indicated a hammerhead is being proposed, but a bulb could be considered at a later date if necessary.  Mr. Donnelly asked if the intention is to pave the roadway to the end.  Mr. Hamor stated that was correct.  Mr. Pease mentioned the main criteria for determining an ANR plan is whether the roadway is suitable for travel, which he asked for input from Mr. Hamel and/or Mr. Buxton.  Mr. Hamel stated it should be determined if it’s an adequate way for frontage and in speaking with the Town Clerk, he was informed it is not an accepted way.  In response, Attorney Nicosia noted there are either public ways, a way created by a new subdivision or a way established prior to Subdivision Control Law, which applies in this case.  Furthermore, Attorney Nicosia presented several plans that demonstrate similar situations in establishing ways for the frontage of lots or for ANR purposes.  Mr. Hamel stated any plans showing Totman Road being established are emanating from Nashua Road and not from the other portion.  Mr. Pease questioned whether the Board should determine the adequacy of the roadway based on grades and such.  Mr. Hamor noted the existing gravel roadway has 3 to 4% grades, which are not severe.  Mr. Hamel felt it’s a legal issue and suggested the Board seek an opinion from Town Counsel relative to the adequacy of Totman Road.  Attorney Nicosia referred to a ZBA ruling and a building permit issued for the Masse lot on Totman Road, which he feels recognizes Totman Road as an adequate way.
Chairman asked for a motion to send this matter to Town Counsel for his opinion.  Mr. Pease stated that if the Board does not act in a timely manner then the plan is approved. Mr. Hamel added the Board must act on the plan within 21 days or it receives constructive approval.  Attorney Nicosia spoke with his client and agreed to grant an extension of the Board’s decision in order to seek an opinion from Town Counsel.

Mr. Pease motioned to continue this appointment to the July 23rd meeting in order to obtain an opinion from Town Counsel and granted the applicant an extension of the Board’s decision.  Mr. Donnelly seconded.  Motion passed unanimously.
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AVIS AVENUE/TWIN VALLEY HOMES/LOT LINE RELOCATION:

Mr. Pease recused himself from this appointment, as this property is being discussed before CPC and he is a representative.

Kenneth Lania of Cornerstone Land Consultants represented the applicant and presented a lot line relocation plan showing Parcel A to be conveyed from the adjacent lot and being joined to create Lot 1A and Parcel B is being conveyed and combined with the adjacent lot.  Mr. Lania indicated the Engineering Department comments have been addressed and the plan was updated.  

Chairman Forcier asked if Mr. Hamel is satisfied with the revisions.  Mr. Hamel confirmed the lot is on a public way and the review items were addressed.

Mr. Donnelly motioned to approve the lot line relocation plan.  Mr. Nangle seconded.  Motion passed unanimously (4-0).   Mr. Pease returned to his seat on the Board.

200 LOON HILL ROAD/THE LANNAN COMPANY/SPECIAL PERMIT TO CONSTRUCT 3 SINCLE FAMILY HOMES IN THE FLOOD PLAIN DISTRICT/ PUBLIC HEARING (CON’T):

Kenneth Lania of Cornerstone Land Consultants appeared before the Board on behalf of the applicant and requested to continue this hearing to the next meeting.  Mr. Lania noted Town Counsel issued a determination of a previous plan with a common driveway scenario, which is not allowed in the Town of Dracut Zoning By-Laws, therefore; the original site plan must go back before the Conservation Commission and he indicated they are scheduled for the July 16th meeting.
Mr. Pease motioned to continue this hearing to the July 23rd meeting.  Mr. Nangle seconded.  Motion passed unanimously.

OLD BUSINESS:

Appointments to the Zoning By-Law Committee

Chairman Forcier indicated these appointments were inadvertently omitted during the reorganization last month and there are 2 members needed for this Committee.

Mr. Greene motioned to nominate Jesse Forcier.   Mr. Nangle seconded.  There were no other nominations.  Mr. Greene motioned to close nominations.  Mr. Nangle seconded.  Motion passed unanimously to close nominations and to elect Jesse Forcier to the Zoning By-Law Committee.

Mr. Pease motioned to nominate Phil Greene.   Mr. Nangle seconded.  There were no other nominations.  Mr. Pease motioned to close nominations.  Mr. Nangle seconded.  Motion passed unanimously to close nominations and to elect Phil Greene to the Zoning By-Law Committee.
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NEW BUSINESS:
18 Aurelie Lane/Patrick Callery/Special Permit Submittal for an In-Law Unit & to Request a Public Hearing

Mr. Greene motioned to schedule a public hearing for July 23, 2014.  Mr. Nangle seconded.  Motion passed unanimously.

ADJOURNMENT:  Mr. Greene motioned to adjourn at 7:55 p.m.  Mr. Nangle seconded.  Motion passed unanimously.
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